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judgment creditor might have execution against the body on all judgments for 
wrongs done by force; which was gradually extended by statutes till capias 
would lie on nearly all cases; and when the reaction came it was restricted 
again till now capias lies principally on judgments and in actions for torts,, 
or where there has been some fraud or breach of trust. Throughout all these 
changes produced by the statutes there has been one rule consistently adhered 
to by the courts, thus expressed by Lord Coke, and after him commonly 
repeated: "Where capias lies in process, there, after judgment, capias ad 
respondendum lies, and there the king shall have capias pro fine. With that 
agreeth 8 Hen. 6, 9 ; 35 Hen. 6, 6 ; 22 Edw. 4, 22 ; 40 Edw. 3, 25 ; 49 Edw. 3, 2, 
and many other books." Sir William Harbert's Case, 3 Coke lib. 

In all the discussion on this subject in the old common law no distinction, 
is made as to whether there was in the particular case a capias issued in 
process or order of arrest made before judgment, but only whether the case 
was appropriate for one. In New York and several other states it has been 
held that capias lies in execution where it could not have been had in process, 
if the case was commenced in a court that could not issue a capias and on 
appeal judgment was rendered in a court that could issue such execution,, 
provided the facts were such as to have warranted capias in process had the 
case been commenced in the court that rendered the final judgment. See 
Winton v. Knott (1895), 7 S. Dak. 179, 63 N. W. 783, for review of cases. 

In the New Jersey case above referred to the suit was not commenced by 
capias, no order of arrest was made before judgment, and the judgment did 
not direct a capias to issue; wherefore the clerk of the court refused to issue 
one. The plaintiff asked for and the court granted an order against the clerk 
commanding him to issue the capias, and making reference to numerous 
prior cases in which such executions had been issued in that state without 
prior special order. Kintzel v. Olsen (July 9, 1909), — N. J. L,. — , 73 AtL.962. 

The decisions in the states generally are to the same effect. See : Robert? 
v. Prosser (1873), 53 N. Y. 260, holding an attorney not guilty of false 
imprisonment of an assignee for creditors on a judgment against him for 
conversion of the trust fund; Peebles v. Foote (1880), 83 N. Car. 102,. 
refusing an application to vacate an arrest on execution on a judgment with- 
out mention of capias or prior use of it as process, though the statute expressly 
declared that no capias should issue in any other case "unless the complaint 
contains a statement of facts showing one or more causes of arrest;"' 
Eames v. Stevens (1852), 26 N. H. 117, on judgment in trover without men- 
tion or prior use of capias; Hormann v. Sherin (1896), 8 S. Dak. 36, 65 N. W- 
434, 59 Am. St. Rep. 744, denying habeas corpus to one held on capias issued 
on a judgment for converted funds, without mention of capias in the judg- 
ment or prior use of it; Adams v. Wait (1869), 42 Vt. 17, commenced by 
capias obtained merely on affidavit that defendant was about to leave the state.. 

J. R. R. 



The Decree of Care Required in the Operation of a Scenic Railway.. 
— The case of O'Callaghan v. Dellwood Park Co., — 111. — , 89 N. E. 1005,. 
decided by the supreme court of Illinois, October 26, 1909, is of interest 
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because of the holding of owners and operators of scenic railways to the same 
high degree of care required of railroads and common carriers of passengers 
in general. The action was in case for the recovery of damages for injuries 
suffered by the plaintiff by reason of having been thrown out of a car on 
defendant's scenic railway. The plaintiff had paid the usual charge for the 
ride and was, at the time of the accident, a passenger on the car. The trial 
court charged the jury, in substance, that it was the duty of the defendant in 
operating the railway to exercise the highest degree of care and caution for 
the safety of its passengers and to do all that human foresight and vigilance 
could reasonably do, consistent with the mode of conveyance and the practical 
operation of the railway, to prevent accidents to passengers while riding on its 
cars. On appeal the instructions were approved. 

This seems to be the only reported case involving the precise point, and is, 
therefore, on that account, of peculiar interest. As said by the court, "The 
precise question now under discussion has not been decided by this court, 
and our attention has not been called to any case where the degree of care 
and responsibility resting upon those managing a railway of this kind has 
been considered. * * * We think, not only by fair analogy, but on reason 
and sound public policy, appellant should be held to the same degree of 
responsibility in the management of the railway in question as a common 
carrier." 

In Illinois it is held that persons operating passenger elevators in buildings 
are chargeable with the same degree of care required of common carriers. 
Hartford Deposit Co. v. Sollitt, 172 111. 222, 50 N. E. 178, 64 Am. St. Rep. 35 ; 
Chicago Exchange Building Co. v. Nelson, 197 111. 334, 64 N. E. 369; Steiskal 
v. Field & Co., 238 111. 92, 87 N. E. 117. These cases follow the leading case 
on this point. Treadwell v. Whittier, 80 Cal. 574, 22 Pac. 266, 5 L. R. A. 498, 
13 Am. St. Rep. 175. On the other hand there are well considered cases 
holding the opposite view. See Griff en v. Manice, 166 N. Y. 188, 59 N. E. 525, 
52 L. R. A. 922, 82 Am. St. Rep. 630, and Burgess v. Stowe, 134 Mich. 204, 
96 N. W. 29, 10 Det. Legal News 434. The court in the principal case was of 
the opinion that the principle of these passenger elevator cases afforded the 
strongest sort of analogy for the rule applied. 

The holding in the principal case would seem to be in accord with reason 
and public policy. In Phila. & R. R. Co. v. Derby, 14 How. 468, 486, 14 L. Ed. 
502, the court said: "When carriers undertake to convey persons by the 
powerful but dangerous agency of steam, public policy and safety require that 
they be held to the greatest possible care and diligence. And whether the 
consideration for such transportation be pecuniary or otherwise, the personal 
safety of the passengers should not be left to sport of chance, or the negli- 
gence of careless agents." See, also, Cooley, Torts, (Ed. 2) 768, 769; Taylor 
v. Grand Trunk R. Co., 48 N. H. 304. The comparative helplessness of the 
passengers in case of accident and the tenderness of the law for human life 
and limb, and not the mere nature of the motive power, seem to be the true 
reasons for requiring the high degree of care. In Farish v. Reigle, 11 Gratt, 
697. 709, where the point involved was whether the proprietor of a stage 
coach was liable for more than ordinary care, the court said : "As they under- 



NOTE AND COMMENT 



407 



take for the carriage of human beings, whose lives and limbs and health 
are of great importance as well to the public as to themselves, the ordinary 
principle in criminal cases, where persons are made liable for personal wrongs 
and injuries arising from slight neglect, would seem (he says) to furnish 
the true analogy and rule." See also Story, Bailments, § 601, and Jackson 
v. Follett, 3 Eng. C. L. 307. And in Treadwell v. Whittier, supra, the court 
held the proprietor of a passenger elevator liable for the use of the utmost 
care and vigilance, on the ground that the danger in such transportation is 
as great or greater than in the case of the ordinary railroad transportation. 
To anyone familiar with the modern scenic railway it is evident that the 
danger and helplessness of the passenger in case of accident are fully as 
great as in the case of the passenger elevator or ordinary railroad. In this 
connection may be noted the case of Johnson v. Coey, 237 111. 88, 86 N. E. 678, 
in which the action was against the owner of an automobile hired by the 
plaintiff, for negligent operation of the machine by defendant's servant. In 
the course of the opinion the court observed that the "driver of the auto- 
mobile was bound to use at least reasonable and ordinary cafe." Inasmuch as 
the defendant was held liable it was unnecessary, for the purposes of that case, 
-for the court to go further. 

The rule of the principal case should not be confused with the holding in 
cases involving the degree of care in general required of owners of amusement 
parks. The rule, almost without exception, in those cases is that only ordinary 
care is required. Hart v. Washington Park, 157 111. 9, 41 N. E. 620, 29 L,. R. A. 
492, 48 Am. St. Rep. 298; Dunn v. Agricultural Society, 48 Oh. St. 93, 18 
N. E. 406, 1 L. R. A. 754, 15 Am. St. Rep. ss6;Sebeck v. Verein, 64 N. J. L. 
624, 46 Atl. 631, 50 L. R. A. 109, 81 Am. St. Rep. 512. Cf. Scott v. University 
of Michigan Athletic Ass'n., 152 Mich. 684. R. W. A. 



Who can Complain of Ultra Vires Acquisition of Real Estate by a 
Corporation? — In answer to the question just formulated, it may be said in 
general that, as a result of the application of the doctrines of estoppel and of 
the application of the legal maxim "in pari delicto conditio defendentis potior 
est," private individuals are not allowed to complain of ultra vires and illegal 
holdings of realty by corporations. The positive answer to the question is 
found in the ruling that such objection must come from the state, and in 
the ancillary ruling to the effect that silence on the part of the state signifies 
the assent of the only power entitled to interfere. The court of civil appeals 
of Texas has been confronted very recently with the question and, owing 
to the numerous decisions at hand and the well settled status of the law upon 
the subject, had little difficulty in arriving at a conclusion in accord with these 
decisions. Knowles et al. v. Northern Texas Traction Company (1909), 
— Tex. Civ. App. — , 121 S. W. 232. 

In the above-cited case, the question was presented in an interesting man- 
ner. The Midland Company was the owner of a rather extensive tract of 
land, over which it had granted the defendant Traction Company a right of 
way. The Midland Company subsequently conveyed the tract of land to one 
Knowles. Knowles brought suit against the Traction Company to try the title 



